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RECENT CASE NOTES 

Admiralty — Affreightment Contracts — Prepaid Freight Unrecoverable 
although Vessel did not Sail. — A sailing vessel in New York had loaded a 
cargo for Bordeaux and was about to sail when the Government embargoed all 
voyages of sailing vessels to the war zone. The ship thereupon discharged the 
cargo. The freight had been prepaid, under a bill of lading containing the clause 
"Freight ... to be prepaid in full without discount retained and irrevo- 
cably, ship and/or cargo lost or not lost," and the usual "restraint of princes" 
exception. The cargo-owners libelled the vessel for the return of the prepaid 
freight. Held, that they were not entitled to recover. Hand, J., dissenting. 
The Gracie D. Chambers (1918, C. C. A. 2nd) 253 Fed. 182. 

On analogous facts, a similar result was reached in The Bris (1918, S. D. 
N. Y.) 253 Fed. 259. 

It is admitted that in these cases the freight had not been earned and, if not 
prepaid, could not have been recovered by the shipowner. The Tornado (1882) 
108 U. S. 342, 2 Sup. Ct. 746. Even though prepaid, if the voyage remain 
uncompleted without any participation in the default by the cargo-owner, the 
prepaid freight may in the United States be recovered from the shipowner. 
Watson v. Duykinck (1808, N. Y. Sup. Ct.) 3 Johns. 335; Griggs v. Austin 
(1825, Mass.) 3 Pick. 20. The decision in the instant case, therefore, must 
rest on the exceptional agreement to the contrary in the bill of lading, and to 
reach this conclusion the majority interpolated the word "retained" after 
"irrevocably," to make the phrase read "irrevocably retained." An analogous, 
though less doubtful, clause was similarly construed in National Steam Nav. 
Co. v. International Paper Co. (1917, C. C. A. 2nd) 241 Fed. 861. This con- 
cededly inequitable result of denying the recovery by the shipper of unearned 
but prepaid freight is reached in England without any special agreement to that 
effect. Coker v. Limerick S. S. Co. (1918, H. L.) 34 Times L. R. 296. The 
Court of Exchequer has admitted that the rule is unsatisfactory in principle but 
considered it too well-established to overrule. Byrne v. Schiller (1871, Exch.) 
1 Aspinwall Mar. Cas. m. The dissenting judge in the instant case, in view 
of the doubtful wording of the clause, construed it to apply only after the 
vessel had broken ground. See The Tornado (1882) supra, at p. 349 (as to 
time of commencement of the contract of affreightment), and The Allanwilde 
(1917, D. N. J.) 247 Fed. 236 (where the vessel put back to port on account 
of distress). The court's dictum that "freight is earned only upon delivery of 
cargo" has many exceptions; it does not apply, for example, where force 
majeure terminates the voyage before completion, the shipper waiving delivery 
or voluntarily accepting his cargo at an intermediate port, or where the non- 
delivery is in part due to the act or default of the shipper. See The Nathaniel 
Hooper (1839, C. C. Mass.) Fed. Cas. 10,032, an able opinion by Mr. Justice 
Story; Hunter v. Prinsep (1808, K. B.) 10 East 378, 394; Cargo ex Galam 
(1863) 33 L- J- Adm. 97. 



Alien Enemies — Suit in Neutral Forum — Change in Status of Forum 
from Neutrality to Belligerency Pending Appeal. — The plaintiff, a British 
company, sued out a libel in the federal District Court in New York against 
a vessel there in port belonging to the defendant, an Austrian company, to 
enforce payment for coal delivered at Algiers by the plaintiff to the defendant 
before the declaration of war between Great Britain and Austria. From a 
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